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310 CVR 36. 00: MASSACHUSETTS WATER RESOURCES MANAGEMENT PROGRAM
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Aut hority

310 CVR 36.00 is pronulgated by the Departnment pursuant to
the authority granted by MGL. c¢. 21G 8 3 and by MGL.
c. 30A 88 2 and 3. 310 CWR 36.00 should be read together with
the Massachusetts Water Managenent Act, MGL. c. 21G which
has many inportant provisions not repeated in 310 CVR 36. 00.

Pur pose

310 CVR 36.00 is intended to establish a program whereby
w thdrawals of water in the Comonwealth above a threshold
gquantity are registered and regulated by the Departnent,
Division of Water Supply. The wi thdrawal registration program
is intended to provide a procedure and deadline for persons
maki ng exi sting w thdrawal s above a threshold quantity to file
a registration statement with the Departnent. 310 GVR 36. 00
is intended to enable the Departnent to docunent baseline
wat er use in the Comonweal th and begin the process
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conti nued

of conprehensive managenent of the surface and groundwater of
t he Commonweal th. 310 CMR 36.00 is also intended to establish
a permt program for new water wthdrawals. 310 CGVR 36.00
provi des a procedure for applying for, obtaining, maintaining
and transferring permts for new water wthdrawals in the
Commonweal th above the threshold volume, and establish the
criteria by which the Departnent wll be guided in pronoting
the objectives of MGL. c. 21G The purpose of the permt
program is to assist the Departnent in the conprehensive
managenent of the Commonwealth's water resources within its
river basins in a manner which ensures an appropriate bal ance
anong conpeting water wthdrawals and uses, as well as
preservation of the water resource itself.

Definitions

As used in 310 CVR 36.00, the following ternms shall have the
fol | ow ng neani ngs:

Abutters mneans owners of properties which share a conmmobn
boundary or corner with the lot of land on which a new
wthdrawal is |ocated. Determ nation of ownership and conmon
boundary shall be nmade with reference to the current |ocal tax
accessors' records and naps.

Abutters of abutters nmeans the owners of those plots of I|and,
as shown in current tax assessors' nmaps, which share a common
boundary or corner with lots of |and owned by abutters.

Act neans the Mssachusetts Water Mnagenent Act, MG L.
c. 21G

Annual statenment of wthdrawal neans a report stating the
volume of water a person is wthdrawing pursuant to a
registration statenment or permt, filed with the Departnent in
accordance with 310 CVR 36. 00.

Aqui fer neans a geologic formation, group of formations or
part of a formation that is capable of yielding a significant
anount of water, as determ ned by the Departnent.

Commission nmeans the Water Resources Comm ssion of the
Executive O fice of Environnental Affairs.

Comm ssioner neans the Conm ssioner of the Departnment of
Envi ronnmental Protection.

Consunptive |loss neans that portion of a wthdrawal which is
estimated by the Departnent not to be discharged back to the
basin from which it was wthdrawn. The Departnent's
estimation of the portion of a wthdrawal considered to be
consunptively lost to the basin shall be based upon the use to
which the withdrawal is put and any interbasin transfer.

Depart ment neans the Departnment of Environnental Protection.

Estimated registration statenent neans a statenent of pending
registration; registration being based upon approxinate
wi t hdr awal volunmes from a water source <calculated in
accordance wi th Departnent guidelines.

Exi sting w thdrawal means the average volune of water
withdrawn froma particular water source during the five years
prior to January 1, 1986; provided:
(a) That if, during such period of five years, w thdrawals
from the water source have been interrupted due to
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contam nation of the water source, the periods of such
interruptions shall be excluded pro rata from the
conput ati on of existing wthdrawal and

(b) That the registration statenent is filed with the
Departnent on or before January 1, 1988.

Fl oodski mm ng neans w thdraw ng volunes of water from surface
or groundwater during a period limted to the floodskinm ng
season, as determ ned by the Departnent.

Future state flow duration curve neans a daily streanflow
exceedance probability curve devel oped from subtracting the
consunptive | osses of proposed withdrawals from the quantiles
of the present state flow duration curve.

MEPA neans the Massachusetts Environnental Policy Act at
MGL. c. 30, 88 61 through 62H, and 301 CWR 11.00.

MED neans m | lion gallons per day.

Mnimm streanflow mnmeans the mnimum streanflow for a
particular river basin adopted by the Conm ssion.

New w t hdrawal nmeans any w thdrawal of water which is not an
exi sting w thdrawal . New wi thdrawal includes, but is not
limted to, an increase above a registered withdrawal in
excess of the threshold vol une.

Nonconsunptive use neans any use of water which results in its
bei ng discharged back into the sane water source at or near
the withdrawal point in substantially uninpaired quality and
gquantity.

Nonconsunptive wuse notification statenment neans a report
filed with the Departnent and accepted, stating the anount of
wat er wi t hdr awn and denonstrating that t he use IS
nonconsunpti ve.

Permt means a permt issued by the Departnent under MG L.
c. 21G 8§ 7 authorizing any new w t hdrawal of water.

Person neans any agency, district, or political subdivision of
the federal governnment or the Commonweal th, any state, public
or private corporation or authority, individual, trust, firm
joint stock conpany, partnership, association, or other
entity, and any officer, enployee or agent of said person, and
any group of said persons.

Present state flow duration curve neans a daily streanflow
exceedance probability curve developed from either the
avai l abl e period of record of daily streanflow observations or
a mthematical nodel of the daily streanflow exceedance
probability curve developed from the period of record daily
streanf| ow observati ons.

Proposed new wi t hdrawal neans any new w t hdrawal which has not
obtained a final new source approval fromthe Departnent.

Public water system neans a system for the provision to the
public of piped water for human consunption, if such system
has at |east 15 service connections or regularly serves an
average of at least 25 individuals daily at |east 60 days of
t he year.

Regi st rant means any person who files a registration
st at enent .
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Regi stration statenent means a report of an existing
wthdrawal filed on or before January 1, 1988 wth the
Departnent in accordance with MG L. ¢c. 21G 8§ 5.

Renewal registration request neans a document petitioning the
Departnent for the renewal of a verified or estimted
regi stration statenent.

Safe yield neans the maxi mum annual |y averaged daily water use
consunptive loss rate that can be sustained from a water
source with an acceptabl e degree of ri sk.

Secretary neans the Secretary of the Executive Ofice of
Envi ronnmental Affairs.

Threshold volunme neans an average daily volunme of 100, 000
gallons for any period of three consecutive nonths, from a
total withdrawal of not |ess than 9,000,000 gallons; or an
average daily volume of 100,000 gallons for periods which
exceed three consecutive nonths, calculated by dividing the
total wi thdrawal by the period of operation.

Transfer of registration neans a change in ownership of the
right to withdraw a volune of water from ground or surface
water w thdrawal point(s) for which a registration statenent
was filed and accepted by the Departnent from the sane
wi t hdrawal point(s). It does not nmean, and is not sufficient
to authorize any change in wthdraw rate between any ground
and surface water source of supply.

Verified registration statenment neans a registration statenent
accepted by the Departnment based upon actual measur ed
wi t hdrawal vol unes from a water source.

Water neans all water beneath or on the surface of the ground
whet her wholly or partly wthin the Comobnweal t h.

Wat er nmanagenent reference streanflow neans the streanflow
val ue adopted for each basin by the Comm ssion for use in the
devel opnent of basin safe yield pursuant to 310 CVR 36. 00.

Wat er resources managenent official nmeans the local official
designated by the chief elected official wthin a city or
town, responsible for submtting and adm nistering the water
resources managenent plan in that city or town.

Wat er resources managenent plan nmeans a local plan to neet
water needs within a city or town, submtted by the chief
el ected official or designee to the Conmm ssion pursuant to the
regul ati ons of the Comm ssion.

Water sharing neans situations, other than during water
ener genci es, where wthdrawers share water in anounts,
authorized in a registration and/or permt, that are equal
over a five year period.

Water source nmeans any natural or artificial aquifer or body
of surface water, including its watershed where ground and
surface water sources are inter-connected in a single
hydr ol ogi cal system For the purpose of 310 CVR 36.00 a river
basin as defined by the Comnm ssion is considered to be a water
source except that for the purposes of safe yield calcul ations
and application review only, a water source may be determ ned
by the Departnment to be weither a river basin, or a

hydr ol ogical ly di stinct portion t her eof , dependent on
i nformation satisfactory to t he Depart ment for t he
establishment of safe vyield. For the purpose of public

coment periods established in 310 CVR 36.22 and 36.23 only, a
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water source shall be defined by the Departnent as a
hydrol ogi cal ly distinct subbasin.

Well neans a bored, drilled, or driven shaft, or a dug hole,
whose depth is greater than its |argest surface dianeter.

Wt hdrawal point nmeans any well or intake structure used to
wi t hdraw water from a water source.

Wt hdrawal or wthdrawal of water neans the renoval or taking
of water for any purpose froma water source.

Wthdrawal s Requiring a Registration Statenent

(1) Except as provided in 310 CVR 36.05, any person with an
existing water withdrawal in excess of the threshold volune
froma single water source shall file a registration statenent
with the Departnent on or before January 1, 1988.

(2) Were two or nore withdrawal points are controlled by
the sanme person, a single registration statenent per water
source contai ning docunentation on each withdrawal point shall
be filed with the Departnent.

(3) For the purposes of <calculating the total existing
w thdrawal volune from each water source, the specific
wi t hdrawal volunmes of all wthdrawal points controlled by that
person shall be conbined, to obtain the total consunptive
w t hdrawal vol une.

(4) For pur poses  of calculating the total exi sting
wi t hdrawal volune froma water source, transfers of water from
a different water source shall not be incl uded.

Exenpti ons

Wthdrawal s of water that in the opinion of the Departnent
constitute a nonconsunptive use are exenpt from the need to
file a registration statenment or a permt application pursuant
to MG L. c. 21G or 310 CWR 36. 00. No registration statenent
or permt application shall include a withdrawal that has been
determ ned by the Departnent to be nonconsunptive. Such uses
i ncl ude:

(D) Di versions of surface water for hydropower generation
provided the diverted water is returned at or near the
wi t hdr awal point and wthin the sanme water source in
essentially uninpaired quality and quantity;

(2) Any water wthdrawal for which a Nonconsunptive Use

Notification Statenent is filed and accepted by the
Departnent, in accordance with guidelines established by the
Depart nent .

Filing a Registration Statenent

(1) Any person required to file a registration statenent
under 310 CVR 36.04 shall conplete and submt a registration
statenent on forns established by the Departnent.

(2) Every registration statenent nust contain, at a mninmum
(a) Docunmentation of the actual or estimted anounts of
wat er wi t hdr awn;

(b) The use for which the water is being wthdrawn;
(c) An identification of the water source and specific
part of a water source from which the w thdrawal is being
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made, in sufficient detail to describe the water source
adequat el y;

(d) The |l ocations of all w thdrawal points;

(e) The volune of the w thdrawal; provided however, that
persons whose volume of wthdrawals varies seasonally
according to an established pattern shall describe that
vari ation;

(f) Conservation nmeasures instituted, or to be instituted,
by the registrant;

(9) The point or points at which the water is discharged
after use;

(h) Any other information requested by the Departnent
relative to the withdrawal, use and di schar ge.

(3) Any registrant who nust estimate the anount of its
wi t hdr awal shal | do so in accordance wth guidelines
establ i shed by the Departnent.

| nconpl ete Regi stration Statenents

(1) A registration statement shall not be considered
conplete if the Departnent determ nes that such registration
statenent :

(a) Does not provide all required information;

(b) s not acconpanied by the applicable registration
f ees;

(c) s filed for a withdrawal that does not neet the
definition of an existing wthdrawal;

(d) Is filed after January 1, 1988 unl ess the Depart nment

determ nes that good cause for a late filing exists; or

(e) Contains information which is intentially incorrect or
m sl eadi ng.

(2) The Departnment is wunder no obligation to review or
accept registration statenents which are not conpl ete.

(3) A renewal registration statenent shall not be considered
conplete if the Departnent determnes that such renewal
regi stration statenent:

(a) Does not provide all required information;

(b) s not acconpanied by the applicable renewal
regi stration fees; or
(c) Is filed after the expiration date of the registration

statenent which is to be renewed.

(4) The Departnent is under no obligation to review or
accept renewal registration statenents which are not conplete.

(5) The Departnent is under no obligation to review or
accept nonconsunptive use notification statenents which are
not conpl ete.

Regi strati on Conditions

(1) The registrant shall conply at all tinmes wth any
requi renents and conditions inposed by the Departnent, MG L.
c. 21G and 310 CWR 36.00, and all other applicable state and
federal statutes and regul ati ons.

(2) Al registration statenments filed on or before January
1, 1988. determned by the Departnent to be conplete, and
accepted by the Departnent as verified, shall expire on
January 1, 1998.

(3) The Departnent may conditionally accept any estinmated,

verified registration statenent or renewal regi stration
statenent and my inpose, at a mninmum the follow ng
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conditions wupon the person submtting such registration
st atenment s:
(a) The installation of flow neters;
(b) The accurate recording and record keeping of al
future wthdrawal 1nformation;
(c) Estimated registration statenments nust be verified
within five years;
(d) The submttal to the Departnent of addi ti onal
historical water use data such as population served;
production information; and agricultural practices etc., for
the period five years prior to January 1, 1986. Such
information shall be used to calculate a verified existing
w t hdrawal value fromcurrent wthdrawal information.

(4) The registrant shall furnish to the Departnent within a
reasonable tinme as determned by the Departnent. any
information which the Departnment may request to determ ne
whet her cause exists for inposing conditions upon or not
accepting a registration statenent.

(5) All registrants shall file the annual reports required
by 310 CWVR 36. 11.

(6) All registrants claimng a nonconsunptive use shall file
a Nonconsunptive Use Notification Statenment as specified in
310 CWR 36. 05.

(7) Al registrants wishing to renew registration statenents
shall file a renewal registration request as specified in
310 CMR 36. 10.

Transfer of Registration Statenents

(D Except as provided in 310 CVR 36.09(2), registration
statenents may be transferred, in whole or in part, from a
registrant to another person if the Departnent is notified of
the proposed transfer at least 30 days in advance of the
proposed transfer date, the notice includes a witten
agreenent between the parties to the transfer, provides the
date that the proposed transfer is to take place and descri bes
the registration to be transferred. A transfer request nust
be acconpanied by the applicable fee established in 310 CVMR
4. 00.

(2) Regi strations for cranberry cultivation verified using
the results of the Cranberry Water Use Study nmy be
transferred as provided in 310 CVMR 36.09(1) only if the
transfer is for continued cranberry cultivation. Cranberry
regi strations may not be transferred for any other uses unless
the registration volune has been verified based on actual
wat er use at the bog(s) to be transferred.

Regi strati on Renewal Requests

(1) Any person who has filed and had accepted by the
Department a verified registration statenent my file a
renewal registration request with the Departnent. Upon the
filing of a renewal registration request and by the expiration
date specified in 310 CVR 36.08(2), such person shall be
entitled to continue his existing withdrawal for a period of
ten additional years.

(2) Any person who wi shes to continue the use of an existing

w thdrawal thereafter, shall file a registration renewal
request with the Departnent every ten years.
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(3) Any person who has filed an estimated registration
request for an existing wthdrawal my file a renewal
regi stration request with the Departnent if the provisions of
310 CVWR 38.08(3)(c) have been net.

(4) Al registration renewal requests shall be acconpanied
by a registration renewal fee paynent in the anount specified
in 310 CVR 4.00 or 310 CWR 36. 15, as applicable.

(5) Failure to file a registration renewal request by the
expiration date shall result in the loss of the registrants'
right to wthdraw the water covered by the registration
statenent until a permt for such wthdrawal has been obtai ned
fromthe Departnent.

Annual Reports

Each person who has filed and had accepted by the Departnent
a verified or estimated registration statenment shall file an
annual report. The deadline for filing such an annual report,
and the nature, content and details of filing the report shall
be specified in guidelines established by the Departnent.

Wthdrawal s Requiring a Perm't

(1) Each person, prior to making a new withdrawal from a
wi t hdrawal point or points within the Conmmonwealth in excess
of the threshold volune from a water source, which is not a
wi t hdrawal for a nonconsunptive use in accordance wth 310 CWVR
36.05 and 36.38, shall obtain a permt for that w thdrawal
fromthe Departnent.

(2) Wt hdrawal volumes in excess of the threshold volune
fromseparate water sources require individual permts.

(3) Wt hdrawal vol unmes which exceed a registered w thdrawal
by the threshold volune require a permt.

(4) Water sharing, as defined in 310 CWR 36.03, not
otherwi se requlated by the Conm ssion under the Interbasin
Transfer Act and acconpanyi ng regul ati ons requires approval of
t he Departnent. Wat er sharing agreenents as defined in 310
CVR 36.03 and approved or found to be insignificant under the
Interbasin Transfer Act by the Commission do not require
permts.

Effective Dates for Permt Regul ations by River Basin

(1) The effective date of 310 CVR 36.00 for withdrawal s from
a water source is the first application form filing date
listed in 36.18(7). This date and the date for making filed
applications conplete shall be as listed by water source
(river basin) bel ow

(2) After the effective date for the water source from which
a wthdrawal is nade or proposed to be made within one year of
that date, no person may nake a new wthdrawal or comence
construction of any building or structure that would require a
person to make a new w thdrawal wthout first obtaining a
permt.

(3) A permt applicant who has filed an application for a
new wi t hdrawal , in accordance with 310 CVR 36.20(a), (b), (c),
(d), (e), ((f), (g9), (h), (i) and (j), by the application
filing date for that water source, and who can docunment that a
wi t hdrawal existed from that wthdrawal point prior to the
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filing date, shall be issued an interim permt by the
Depart ment. An interim permt shall authorize continued
wi thdrawal while the application is in review, on the
condition that the application be nmade conplete by the
applicable conpletion date. An interimpermt shall be issued
for a wthdrawal volune based on historic wthdrawal
information submtted as part of the permt application. An
interimpermt shall be valid until the Departnent approves or
denies the applicant's request for a permt, but in no case
shall it be valid for nore than one year from the date of
issuance. Interimpermts may be renewed by the Departnent if
a permt application has not been either approved or denied at
the tine of expiration of an initial interimpermt.

(4) Six nonths after the effective date in each basin,
permt applications may be filed at any tinme. The conpletion
date for these applications wll be six nonths after the
Departnment's recei pt of the application.

(5) A permt application form which is submtted to the
Departnent nore than 30 days before the effective date of the
water source for the wthdrawal will not be accepted by the
Depart nent .

(6) A permt application for a wthdrawal from a water
source which is proposed to begin within a year of the
effective date of permtting shall be filed by the effective
dat e.

(7) Effective dates for permt regulations, and initial
application filing and conpletion are as foll ows:
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36. 18 conti nued

Wat er Source

Hudson Ri ver Basi nAugust 31,
Bl ackst one, Charl es Basins

| pswi ch, North Coast al
Bost on Har bor, Taunton Basins

Sout h Coastal Basin

Cape Cod Basin

| sl ands Basin
Buzzards Bay Basin
Concord Basin

Ten M|l e Basin
Deerfield Basin
Housat oni ¢ Basin
Far m ngton Basin
Westfield Basin
Ml lers Basin

Chi copee Basin
Qui nnebaug Basi n
Connecticut Basin
Nashua Basi n
French Basin
Shawsheen Basin
Merrimack Basin
Par ker Basin

Nar r agansett Basin

4/1/94

Ef fective Date

1988

February 28, 1989
August 31, 1989
February 28, 1990
August 31, 1990
Novenber 30, 1990
February 28, 1991
May 31, 1991
August 31, 1991
Novenber 30, 1991
February 28, 1992
May 31, 1992
August 31, 1992
Novenber 30, 1992
February 28, 1993
May 31, 1993
August 31, 1993
Novenber 30, 1993
February 28, 1994
May 31, 1994
August 31, 1994
Novenber 30, 1994
February 28, 1995

May 31, 1995

Conpl eti on Date

February 28, 1989
August 31, 1989
February 28, 1990
August 31, 1990
February 28, 1991
May 31, 1991
August 31, 1991
Novenber 30, 1991
February 28, 1992
May 31, 1992
August 31, 1992
Novenber 30, 1992
February 28, 1993
May 31, 1993
August 31, 1993
Novenber 30, 1993
February 28, 1994
May 31, 1994
August 31, 1994
Novenber 30, 1994
February 28, 1995
May 31, 1995
August 31, 1995

November 30, 1995
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conti nued

(8) The Departnment may establish a new date for a water
source by anending 310 CVR 36.00 at any tine. Any such
anendnent shall provide six nonths notice of the new dates in
t hat water source.

(9) The date for conpleting a permt application shall be
extended by the Departnent if it determnes that, for reasons
beyond the control of the applicant, any of the follow ng
ci rcunst ances occur:
(a) any applicable MEPA requirenent for an Environnental
| npact Report cannot be conpl eted by the date;
(b) public comment periods and hearings as defined in
310 CVWR 36. 23 cannot be conpleted by the date;
(c) avai l abl e safe yield information for that water source
is not sufficient for decision on the application; or
(d) any applicable Interbasin Transfer Act requirenent
cannot be conpl eted by the date.

(10) The date for conpleting a permt application may be
extended by the Departnment if it determ nes that:
(a) the applicant denonstrates that, despite reasonable
efforts, additional information requested by the Departnent
after the application is filed cannot be provided by the
conpl etion date; or
(b) any other conditions exist, which were not caused by
the applicant, and which in the interest of the purposes to
be served by MG L. c. 21G require additional tine.

The Application Process

(1) Al applicants shall conmply wth the follow ng genera
requi renents: Each person required to obtain a permt shal
file one copy of a permt application, on fornms prescribed by
the Departnent, by the effective date or subsequent filing
date for permt applications for that water source. Each
permt application shall be filed according to procedures
outlined in 310 CVR 36.00. Each application shall contain the
information required by 310 CVMR 36.20 that is applicable to
the w thdrawal . An application is filed when it is received
by the Departnent.

(2) Were two or nore wthdrawal points within one water
source are controlled by the sane person, the permt applicant
shall file a single application containing information on each
wi t hdrawal point with the Departnent.

(3) For the purposes of calculating the total permt vol une
from each water source, the specific volume which the
applicant is withdrawing or proposes to withdraw from each
wi t hdrawal point in that source shall be conbined, exclusive
of any volunmes registered or volunmes determned by the
Depart nent in or pur suant to 310 CVMR 36.00 to Dbe
nonconsunpti ve.

(4) Prior to or on the sanme date that the applicant submts
a permt application to the Departnment, the applicant shall
submt a copy of the application to the water resources
managenent official in the city or town where the wthdrawal
point is located, or with the chief elected official in that
city or towm if no water resources managenent official has
been desi gnat ed.

(5) Each applicant shall provide all additional information
requested by the Departnment subsequent to filing a permt
application, within the time specified in the Departnent's
request.
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(6) Each application submtted to the Departnent shall be
made conplete by the date established in 310 CVR 36.18 above
for conpleted applications for the particular source from
whi ch the water is w thdrawn.
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conti nued

(7) Applicants shall submt an Environnmental Notification
Form to the Executive Ofice of Environnental Affairs,
pursuant to 301 CVR 11.00, no |later than ten days after filing
an application with the Departnent; or shall provide evidence
of conpliance with 301 CVR 11.00 requirenents as described in
310 CWR 36. 24.

Contents of a Permt Application

(1) Each permt application filing shall include, at a
m ni mum
(a) the reason(s) for the withdrawal, and the type of use
(residential, industrial, agricultural, etc.) of the water
W t hdr awn;

(b) an identification of the water source in which the
wi t hdrawal is |ocated;

(c) the specific location of each of the applicant's
wi t hdrawal point(s) within the water source;

(d) the volunme, frequency and rate of water to be
w thdrawn from each w thdrawal point, the anticipated tines
of year of the wthdrawals, and any projected changes in
this information over a 20-year period;

(e) the length of time for which the permit is sought, as
limted by provisions of 310 CVR 36. 32;

(f) a description of wat er conservati on measur es
instituted or to be instituted by the applicant, including a
schedul e for inplenentation of those neasures;

(9) t he anmount and | ocation of any water discharged by the
applicant, and the nunber of any discharge permt for such
di scharge issued by the Departnent;

(h) the history of +the wthdrawal volume from each
wi t hdrawal point, since January 1, 1981;

(1) t he nane and address of the designated water resources
managenent official, or chief elected official if such
official is not designated, for the town or city in which
the withdrawal is |ocated,;

(1) the applicable fee as specified in 310 CVR 4.00 et

Seq;
(k) any other information requested by the Departnent
related to the wthdrawal, its use, discharge, inpacts, or

information related to the factors the Departnment nust
consider in reviewng applications, as listed in 310 CW\R
36. 26.

(2) Each application for a permt for a proposed new

wi t hdrawal shall al so include:
(a) a copy of any Environnental Notification Formfiled,
(b) an evaluation, on a form provided by the Departnent,
of the potential effect of the w thdrawal on:

water quality

wast ewat er treat ment

waste assimlation

groundwat er recharge areas

navi gati on

hydr opower resources

wat er - based recreation

wet | and resource areas

: fish and wildlife

0. agriculture

1. f I oodpl ai n

(c) any alternatives to the proposed w thdrawal i ncluding

a study of cost, feasibility and environnmental effects of

such alternatives, and including but not limted to |eak

detection and repair, conservation and demand nmanagenent;

(d) the need for the wi thdrawal vol unme proposed, including

a 20-year projection of water demand; and

RPROXNOOTAWONE
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(e) the inpact of the proposed new wthdrawal on other
wi t hdrawal points and water sources.
(3) The applicant may include in the permt application, or

t he Depar t nment may require t he fol |l ow ng addi ti onal
i nformati on:
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36. 20: conti nued

(a) any water resource protection nmeasures affecting the
wi t hdrawal which have been inplenented or which are planned
by the applicant or by any other person;

(b) any agreenents with an owner of property conveying an
easenent by deed which restricts the right of the owner of
the property or of any other person to nmake a w thdrawal
fromthe sane water source fromwhich the applicant proposes
to withdraw,

(c) the inpact of the w thdrawal on econom c devel opnent
and the creation of jobs in the Conmonweal t h;

(d) the inpact of the proposed new wthdrawal on other

4/1/94 310 CMR - 1413



310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION

wat er uses, | and val ues, i nvestnment s and enterprises t hat
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are dependent on previously allowable withdrawals in the water source;

36. 21:

4/1/94

(e) identification of the area of contribution for any
groundwat er wi t hdrawal poi nt;

(f) any other information which relates to the proposed
w thdrawal , its inpacts, use, or factors the Departnent
shal |l consider in review ng the application.

(4) No applicant for, or holder of a permt, shall make any
fal se, inaccurate or msleading statenent in any record,
report or application that the applicant or holder is required
to keep or submt pursuant to 310 CVR 36. 00.

| nconpl ete Permt Applications

(1) An application for a permt shall not be deened conplete
if the Departnment determ nes that the permt application:
(a) fails to provide all required information as listed in
310 CVR 36.20, and all further information that is requested
by the Departnment pursuant to the provisions of 310 CWR
36.20(1)(k) by the date established in 310 CVR 36.18 for
conpl etion of the application.
(b) fails to denonstrate conpliance with MEPA requirenents
as applicabl e;
(c) fails to denonstrate conpletion of applicable public
notice requirenents, as described in MGL. c¢. 21G and
310 CWVR 36.22 and 36. 23;
(d) after January 1, 1994, fails to denonstrate conpliance
with a |ocal water resources managenent plan for any town or
city in which the water is to be used,
(e) fails to denonstrate conpliance with MGL. c¢. 21,
88 8b through 8d of the Interbasin Transfer Act where
appl i cabl e;
(f) fails to conply with 310 CVR 36. 21(2).

(2) An application for a permt, for permt review renewal,
amendnent or transfer shall not be conplete if the Departnent
determ nes that the permt application:
(a) fails to provide all information required by 310 CWR
36.00 and all information requested by the Departnent;
(b) fails to include the applicable fee established in
310 CWR 4. 00;
(c) fails to provide evidence of conpliance wth any
rel evant permt conditions of the Departnent;
(d) is not conpleted by the applicabl e date;
(e) otherwise fails to conply with 310 CVR 36. 00.

(3) The Departnent has no obligation to accept or review an
i nconpl ete application.

(4) | f the Departnent determnes that an application is not
conplete by the applicable date established in 310 CVR 36. 18,
it may do one or any conbination of the follow ng :
(a) termnate any interim permt issued to the applicant
pursuant to 310 CVR 36.18(3) or 310 CVR 36. 34(6);
(b) require the applicant to conply with a conpliance plan
ordered or approved by the Departnent;
(c) assess an admnistrative penalty, in accordance wth
MGL. ¢c. 21G and MG L. c. 21A 8§ 16;
(d) extend the conpletion date in accordance with 310 CMVR
36.18(9) and (10).
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Public Notice Requirenents

(1) Each applicant for a permt which includes a proposed
new w thdrawal shall conply with the follow ng public notice
requirenents:
(a) The applicant shall prepare a public notice of the
proposed w t hdrawal , which incl udes:

1. the location of the water source from which the
wi thdrawal is to be made;

2. the vol une of water to be w thdrawn;

3. the nane and address of the water resources
managenent official(s) where a copy of the application
will be available for inspection, and the tines when it
wi |l be avail abl e;

4. a statenment that witten coments on the granting of
a permt nmay be filed with the water resources managenent
official wwthin 30 days of the notice's publication date;

5. t he nane and address of the permt applicant.

(b) Wthin 14 days after the application filing date with
the Departnent for that water source, the applicant shal
publish the notice in a newspaper which carries |egal
notices, and which is of general circulation in the town or
city where each proposed new withdrawal is to be |ocated
and in each city and town within the sane water source as
t he proposed new wi t hdrawal .

(c) Wthin five days after the above publication, the
applicant shall send a copy of the public notice (return
recei pt requested), noting the date of publication from
which the comment period begun to run, to each owner of
record of properties abutting the property where the
proposed new w thdrawal point or points is located and to
each owner of record of properties abutting the above
properties. Roadways are not abutters or abutters of
abutters. Railroad rights-of-way receive notice as abutters
or abutters of abutters, but are not to be considered as
abutters for the purpose of determning abutters of
abutters.

(d) The applicant for a proposed new wthdrawal shall
Wi thin ten business days of conpleting the requirenents in
310 CVR 36.22 submt a copy of the notice and an affidavit
to the Departnent attesting to the fact that copies of all
requi red notices were sent.

(2) No earlier than 30 days after publication of the notice
descri bed above, the applicant for a permt may submt to the
Departnment a certificate from each water resources nanagenent
official in each city or town in which the new w thdrawal
point(s) is located, which states that:
(a) The proposed new withdrawal is not inconsistent with
the | ocal water resources nmanagenent plan; and
(b) No statenent of opposition has been received in the 30
day coment peri od.

Publi ¢ Comment Peri od

(D) Followng the Departnent's receipt of the affidavit
described in 310 CVR 36.22(1)(d), the Departnent wll send a
summary of all applications to:
(a) all registrants, permt holders (excluding interim
perm t hol der s) and t hose who have filed valid
nonconsunptive use statenents for volunes of water w thdrawn
fromthe sane water source as the proposed new w t hdrawal ;
(b) the designated regional planning agency, and chief
el ected official for the community in which the proposed new
wi t hdrawal point is |ocated.
The Departnment will mail all such notices for a water source
at one tine, to the extent practicable. Such notice wll
include a statenment that the Departnment will receive coment

310 CMR - 1400



36. 24:

36. 25:

36. 26:

4/1/94

310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION

for a period of tine set by the Departnment, not |ess than 30
days and not to exceed 45 days.

(2) A summary of each public notice submtted to the
Department in accordance with 310 CVR 36.22(1)(d) wll be
published in the Environnental Monitor within a nonth of the
Departnment's recei pt of the notice.

(3) The Departnment wll accept witten conment during the
comment period set in 310 CVR 36.23(1).

(4) The permt applicant shall respond in witing, as
required by the Departnent, to all reasonable conmments
submtted to the Departnent by persons having an interest in
t he wi t hdrawal .

(5) The Departnent may schedule a public hearing on any
permt application if it determ nes, on the basis of comments
received, that such a hearing is in the public interest. Any
such hearing will be scheduled within 30 days of the close of
the coment period but not before 14 days after notice of the
hearing has been published in a newspaper of genera
circulation in the community where the wthdrawal point is
| ocat ed and where abutters reside.

(6) The Department shall not deem an application conplete
until the applicant has responded to all witten conmments
which are deened reasonable by the Departnent follow ng the
coment period or any hearing schedul ed by the Departnent.

MEPA Requi renents

(1) An  applicant is deemed to have conpleted MEPA
requi renents for purposes of MGL. c¢. 21G and 310 CVR 36.00
when the Departnent receives:
(a) a certificate issued by the Secretary stating that no
Environnental |npact Report is required; or
(b) a determnation by the Secretary that the project does
not neet MEPA review threshol ds;
(c) a certificate issued by the Secretary finding that any
requi red Final Environmental |npact Report is adequate.

(2) The NMEPA public notice required in 301 CVR 11.19(4) may
be conbined with the public notice required in 310 CVR 36. 22.

Wat er Conservati on Requirenents

(1) Each permt applicant nust submt, in accordance wth
gui delines developed by the Departnent, a detailed water
conservation program and inplenentation tinmetable with the
permt application.

(2) The Departnent shall review the conservation plan and
tinetable submtted wth the permt application, and may
i nclude the conservation programand tinmetable, as a condition
of the permt. The Departnment may reject totally or in part
the plan submtted by the applicant and require different or
additional conservation requirenments and a tinetable for
i npl enent ati on.

(3) The Departnment may assess progress on this program in
the permt review, renewal, anmendnent or transfer process, or
as part of any enforcenent action or investigation.

| ssuance of Permts
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(1) In reviewwng a permt application, the Departnent shal
consider at |east the follow ng:

(a) the water available wthin the safe vyield as
determ ned by the Departnent in 310 CVR 36. 31. Only the
consunptive loss to the water source attributable to the new
wi t hdrawal (s) shall be considered in determ ning whether the
permt application(s) in any permt round exceed the safe
yield of the water source;

(b) the inpact of the proposed wthdrawal on other
w t hdrawal points and on other water sources that are
hydrol ogically interconnected wth the water source from
which the withdrawal is to be made;

(c) the anticipated tines of year when the withdrawal is
or will be nmade, and any projected changes in the w thdrawal
over a 20 year period,

(d) reasonabl e protection of water uses, |and val ues,
investnments and enterprises that are dependent on previously
regi stered, permtted or otherw se allowabl e w thdrawal s;

(e) the use to be nmade of the water proposed to be
wi thdrawn and other existing, presently permtted or
proj ected uses of the water source fromwhich the w thdrawal
is to be nmade;

(f) the approved water resources nmanagenent plan for any
city or town in which the withdrawal is | ocated,;

(9) any State water resources managenent plan adopted by
t he Conmm ssi on;

(h) reasonabl e conservation practices and neasures;

(1) reasonable protection of public drinking water
supplies, water quality, wastewater treatnent capacity,
gr oundwat er rechar ge ar eas, navi gati on, hydr opower
resources, water-based recreation, wetland habitat, fish and
wildlife, agriculture and fl oodpl ains; and

(1) the inpact of the proposed w thdrawal on reasonable
econom ¢ developnment and the creation of jobs in the
Commonweal t h.

(2) For the purpose of determning the effect of any
consunptive loss on the factors contained in 310 CW\R
36.26(1)(b), (d), (i) and (j) the Departnent shall use the
fol | ow ng net hodol ogy:

(a) The Departnment shall construct a present state flow
duration curve for the withdrawal site and a future state
flow duration curve for the withdrawal site which estinmtes
future streanfl ow based on the consunptive | oss attributable
to the requested withdrawal. The present state flow duration
curve shall be constructed using flow data from annual daily
streanfl ow data for non fl oodski mm ng w thdrawal s and shal
be constructed wusing daily streanflow data from the
fl oodskimm ng period for floodskimmng wthdrawals. The
increase in the probability that streanflow will fall bel ow
the Comm ssion's water nanagenent reference streanflow,
scaled to the upgradient watershed area of the w thdrawal
site, will be estinmated.
(b) The Depart nent w | | conpare the I ncr ease in
probability of streanflows falling below the Comm ssion's
wat er managenent reference streanflow determ ned above to
the increase determned in 310 CVR 36. 31.
(c) An increase greater than that described in 310 CWR
36. 31 shall not be allowed unless the Departnent determ nes:
1. that no significant harm to the environnent or other
users wll result; and
2. the withdrawal has a significant economc, social or
environnmental benefit to the Commonwealth or wll result
in an inprovenent in the public health, safety, or
wel f are.
(d) | f the Departnent determ nes that an increase smaller
than that described in 310 CVR 36.31 is required to protect
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significant and valuable environnental resources or to
protect the public health, safety or welfare, then the
Department  shal | Inpose limtations on the proposed
wi t hdrawal , including but not limted to denial or reduction
of the requested volune, as it deens necessary. In nmaking
the above determnation, the Departnent shall take into
consideration the recomendations of the Departnent of
Envi r onnment al Managenent's River Basin plans and any
increase in the nunber of days that river flows wll be
bel ow t he water managenent reference streanflow as a result
of the proposed w thdrawal .

(3) The Departnent shall rule on a wthdrawal application:
(a) within 90 days of the conpletion date; or
(b) within nine nonths of the deadline set forth in
310 VR 36.26(3)(a) if the Departnent determ nes that
additional tinme is necessary to give proper consideration to
the application and sets a new deadl i ne.

(4) Preference wll be given to permt applications or
portions of those applications for a withdrawal volune wthin
a water source which
(a) is filed and conpl eted by the applicable dates; and
(b) is for a volume wthin the docunented physica
w t hdrawal capacity of the systemas it existed on July 1,
1987; and
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conti nued

(c) for a public water supply, which obtained a letter
fromthe Departnent before July 1, 1987 approving the final
punp test report or approving final construction plans, or
is froma wthdrawal point which was not available for use
due to contam nation during the period 1981 through 1985 and
for that reason is not registered; or

(d) for a water supply to which new source approval does
not apply, which the Departnent determ nes to have been
constructed and operating before July 1, 1987 based on
docunentation fromthe applicant.

Provi sions of a Permt

(1) The Departnent wll issue one permt to authorize
w thdrawals from all wthdrawal points in a water source by
one person.

(2) Each permt shall provide at |east the foll ow ng:
(a) the termof the permt;
(b) the maxi mum al |l owabl e w thdrawal volune expressed in
terms of average daily wthdrawal per year or per sone
shorter period of time as applicable, from each w thdrawal
poi nt ;
(c) the identification and limtation of use of the water
W t hdrawn; and
(d) t he maxi num al | owabl e peak wi t hdrawal .

(3) No permt that is not an interim permt shall authorize
a wthdrawal beyond the schedul ed expiration date for a water
source, in no case for a termgreater than 20 years.

(4) No permt holder shall violate the provisions of a
permt.

Permt Conditions

(1) All permts shall be conditioned on at |east the

fol | ow ng:
(a) installation of flow neter(s) unless the Departnent
determnes that this condition is not applicable;
(b) accurate nmonthly recording and reporting of all future
wi t hdrawal s unl ess the Departnent determnes in witing that
nore frequent nonitoring is required;
(c) operation and mai ntenance requirenents;
(d) permssion to the Departnent to enter the permt
holder's facility or property to inspect and nonitor the
w t hdrawal and to inspect and copy any rel evant records;
(e) i npl enentati on of water conservation neasures;
(f) i npl enmentation of conditions that mnimze the inpact
of the withdrawal on factors listed in 310 CVMR 36. 26;
(9) subm ssion of an annual statenent of wthdrawal in
accordance with 310 CVR 36. 33;
(h) any conditions necessary to further the purposes of
MGL. ¢c. 21Gor to assure conpliance with 310 CVWR 36. 00;
(1) docunent ati on of the need for any change in w thdrawal
vol une, or docunentation of achievenent of specified
m | estones relating to future increased wthdrawal over the
life of the permt;
(1) that the wthdrawal in conbination wth other
registered and permtted withdrawals shall not exceed the
safe yield of the water source;
(k) authorizing the Departnent to nodify, suspend or
termnate the permt as described in 310 CVR 36.29 and
MGL. c. 21G
() The i nclusion, for public water suppliers, of
conditions requiring the delineation of the Zone Il, or Zone
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1l as applicable, as defined in 310 CVMR 22.00, to the
public supply source(s) included in the permt within three
years of t he date of permt | ssuance, and t he
i npl emrentation, where appropriate, of Iland use control
measures, consistent with those found in 310 CVMR 22.00,
intended to protect the quality and quantity of the water

suppl y.

(2) The holder of a permt shall conply at all tinmes wth
all conditions of the permt inposed by the Departnment, MG L.
c. 21G and 310 CVR 36.00 and wth all other applicable
federal and state statutes and regul ati ons.

(3) The burden shall be on each permt holder to denonstrate
conpliance with all the provisions and conditions of the
permt at all tines.

Modi fi cations, Suspensions and Term nati ons

The Departnent may issue orders to nodify, suspend or
termnate any permt or to require the permt holder to cease
any activity or to conply with any procedure, or otherwise to
enforce 310 CVMR 36.00 or the provisions of MGL. c. 21G at
any tinme if it determnes that:

(1) the permt holder has violated any provisions of MG L.
c. 21G the permt, these or other applicable regulations,
permt conditions, or a Departnent Order; or

(2) such action is necessary for the pronotion of the
purposes of MG L. ¢c. 21G or

(3) The safe yield of, or other indications of stress on the
wat er source requires such action for the protection of public
heal th, safety and welfare; or

(4) the permt holder has failed to properly apply for
permt review or renewal as applicable.

Permt Denial s

(1) The Departnent may deny a permt application or inpose
restrictions on a permt if it determnes that:

(a) the withdrawal wll not conform to the standards
establ i shed by 310 CVR 36. 00;
(b) the wthdrawal wll negatively affect any of the

factors listed in MG L. c. 21Gor in 310 CW\R 36. 26

(c) the applicant has submtted information in the permt
application which the applicant knew or reasonably should
have known was fal se or m sl eadi ng;

(d) the proposed withdrawal will cause the safe yield of
the water source to be exceeded,

(e) the application is not conplete by the applicable
dat e.

(2) The Departnent shall deny any or all permt applications
for wthdrawals froma water source if it finds:
(a) that the conbined volune of existing, permtted and
proposed new wi t hdrawal s exceeds the safe yield of the water
source; or
(b) that the existing, permtted or proposed w thdrawals
are otherwise in conflict; or
(c) after January 1, 1994, the city or town in which the
withdrawal is to be used does not have a water resources
managenent plan approved by the Comm ssion.

Safe Yields
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(1) The Departnent may, in any determnation of safe yield
by water source, consider at |east the follow ng:
(a) m ni mum streanflow guidelines as developed by the
Depart ment of Environnmental Managenent and the Comm ssion;
(b) t he water bal ance of the water source;
(c) the hydrologic inpacts of proposed, existing and
permtted wthdrawal s;
(d) the safe yield of any isolated or severely inpacted
subbasin within the water source;
(e) any additional applicable information.

(2) In water sources deened appropriate by the Departnent,
safe yield shall be determ ned using surface water streanflow
anal ysi s.

(a) Wher e adequate streanfl ow data exist, the Departnent
will estimte the average daily streanflow during the nonths
July, August and Septenber for the years 1980 and 1981,

at a gage location in the basin, selected by the Departnent.

(b) Where streanflow gage records are inadequate or
nonexi stent, the Departnment will estimate the average daily
streanflow for the nonths of July, August and Septenber for
the years 1980 and 1981 using either a mathenmatical nodel or
observations from an out-of - basi n gage.

(c) The Comm ssion's water nmanagenent reference streanfl ow
value, scaled to the gage watershed area, shall then be
subtracted from the average daily streanflow determi ned in
310 CWR 36.31(2)(a) or 310 CWMR 36.31(2)(b).

(d) The Departnent shall rescale the resultant value to
the entire drainage area of the water source within the
borders of the Commonwealth to determne the safe yield for
t hat wat er source.

(3) The Departnent shall wuse the safe yield determ ned
according to 310 CMR 36.31(2) to construct a flow duration
curve estimating average daily streanflow which is expected to
occur in the future if the safe yield were renoved from the
basin. The Departnment shall conpare this flow duration curve
and a flow duration curve depicting the present state to
estimate the increase in the probability that streanflow wl|

fall below the Conmssion's water nanagenent reference
streanflow if all of the safe yield is renoved from the basin.
The resultant increase in probability shall be wused in

assessing the inpact of new withdrawals in 310 CVR 36. 26(2)(a)
and in determning the safe vyield for flood skimmng
wi t hdr awal s.

(4) In determining the safe yield for the floodskinmm ng

period, the Departnment shall wuse surface water streanflow

anal ysi s.
(a) Where adequate streanflow data exist, the Departnent
will construct a period of record flow duration curve using
average daily streanflow data during only the floodski nm ng
period recorded at a gage location in the basin, selected by
t he Depart nent.
(b) Where streanflow gage records are inadequate or
nonexi stent, the Departnent wll construct a flow duration
curve of average daily streanflow for the floodskimm ng
period using either a mathematical nodel or observations
from an out-of-basin stream gage.
(c) The increase in probability that streanflow wll fal
bel ow t he Comm ssion's water managenent reference streanfl ow
as determned in 310 CWVR 36.31(3) wll be applied to the
fl ow duration curve developed in 36.31(4)(a) or (b) and w |
be used to define the safe yield during the floodskimm ng
peri od.
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(d) The Departnment shall establish the fl oodski mm ng
period for each water source as it deens appropriate.

(5) The safe yield of a basin shall be deened to be fully
al | ocated when consunptive |osses due to permtted wthdrawals
equal the amunt determned in 310 CMR 36.31(2)(d) for
non-fl oodski mm ng w t hdrawal s. The floodskimm ng safe yield
shall be deenmed to be fully allocated when consunptive | osses
attributable to permtted withdrawal s during the floodski mm ng
period equal the anount determned in 310 CVR 36. 31(4).

(6) For the purposes of determining the average annual
w thdrawal to be permtted from a reservoir, the Departnent
will use the response of the reservoir to the drought of
record, unless the applicant has a drought managenent plan
which details specific steps to be taken in response to
droughts and the neans to neasure results. In the event that
the plan conplies wth the Departnment's standards, the
Departnent will consider the response of the source(s) to the
best approximation of a 1/20 year drought. The safe yield
derived from this analysis wll then becone the basis for
permtting rmaxi num annual average Wwthdrawals from the
reservoir(s).

Permt Expiration Dates

(1) The Departnent shall not issue permts for a termor any
portion of a term which exceeds the permt expiration date for
the water source from which the permtted withdrawal is nade,
and in no case for greater than 20 years.

(2) All permts that remain in effect wuntil the permt
expiration date shall expire on the date scheduled in 310 CW\R
36.32(3)(a) or (b).

(3) Permts shall have expiration dates as foll ows:

(a) Ri ver basi ns Hudson, Housatonic, Deerfield, Westfield,
Far m ngt on, Connecti cut, MIlers, Chi copee, Qui nebaug,
French, Nashua, Merrimack, Shawsheen, Parker, Boston Harbor
(Mystic & Weynouth & Wir), South Coastal Shore and
Narragansett shall expire not nore than 20 years from the
effective date of permt regulations for the water source.
(b) Ri ver basins Blackstone, Concord, Ipswich, North
Coastal, Boston Harbor, Neponset, Charles, South Coastal
(North and South Rivers), Cape Cod, Islands, Buzzards Bay,
Taunton and Ten MIle shall expire not nore than 20 years
fromthe effective date of permt reqgulations, except that,
in particular hydrologically distinct portions of these
river basins, the Departnent may determine at the time of
permt issuance that the safe yield of the water source
requires an earlier expiration date.

(4) The term of any individual permt may be shorter than 20
years, on request of the applicant, or on determ nation of the
Department that a shorter permt termis appropriate.

Reporting and Revi ew Requirenents

(1) Each permt holder shall file an annual statenent of
wi t hdrawal which includes at |east the foll ow ng:
(a) average daily volune of water withdrawn on a nonthly
basi s over the past 12 nonths;
(b) conservation neasures instituted in the past 12
nmont hs;
(c) savi ngs due to conservati on neasures inplenented;
(d) nmetering records;
(e) syst em updat es;
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(f) antici pated change in future water demand esti nmates.
(9) the applicable fee as established in 310 CVR 4.00

(2) Each permt holder shall retain a copy of all wthdrawal
records for at |east ten years.

(3) No person shall nake false or msleading statenents in
any record which that person is required to file or to keep
pursuant to 310 CVR 36. 00.

(4) Each holder of a permt which has a term greater than
five years shall file every five years for a review of the
permt on a form provided by the Departnent at |east 60 days
prior to the fifth anniversary of the original permt
application date. The permt holder shall submt at the tine
of service any additional information requested by the
Depart ment . An application for review will not be deened to
be filed unless it is acconpanied by the applicable fee. The
Department will review for adequacy and conpliance all permt
conditions and provisions, additional information submtted by
the applicant, and any available safe yield information. The
Depart nment may nodify permt conditions or provi si ons
accordingly.

(5) Any proposed increase in volunme over threshold to be
w t hdrawn above the permtted volunme shall be considered in
conjunction with the five year review, provided that the
proposed increase shall be requested as a permt application
according to 310 CVMR 36.00. Such proposals shall also
i ncl ude:

(a) any proposed increases in volume wthdrawn by

wi t hdrawal point, or changes in location of wthdrawal

point, that differ from projections in the original permt

application;

(b) a denonstration that proposed volune increases are

needed.

310 CMR - 1408



36. 34:

36. 35:

4/1/94

310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION

Permt Renewal s

(1) At least 90 days but no sooner than 120 days prior to
the expiration date for permts froma water source, a permt
hol der who wi shes to renew a permt shall apply for a renewal
on a form provided by the Departnent. The information to be
submtted shall build on and anend any information submtted
in the original permt application.

(2) An application for permt renewal shall include at a
m ni mum
(a) the authorized wthdrawal volune proposed to be
renewed;
(b) any proposed changes in permt provi sions or
conditions other than any increase in volunme, wth the
reason for such proposed changes;
(c) a denonstration that permt conditions have been
conplied wth;
(d) updat ed denmand projections for the 20 years follow ng
the date of permt renewal.

(3) Any proposed increase in volune to be withdrawn shall be
requested in a permt application, in accordance with 310 CVR
36. 00, and shall include:
(a) the proposed increase in volune wthdrawn, by
w thdrawal point, or <change in location of wthdrawal
point(s) fromthe original permt application;
(b) a denonstration that the proposed volunme increase is
needed;
(c) all permt application requirenents as described in
310 CVR 36.20 and 36. 21.

(4) The Departnent shall publish in the Environnenta
Monitor a notice of all proposed permt renewals and any
proposed changes in their permt conditions. The Depart nent

shall receive coments for 30 days from the date of such
publ i cati on.

(5) The applicant for permt renewal shall respond within 30
days to all reasonable comments nmade regarding the proposed
renewal .

(6) The Departnent shall grant an interim permt to any
permt holder seeking permt renewal, whi ch authorizes
continued withdrawal of the previously permtted volune, on
the condition that the permt holder conpletes the process for
permt renewal and otherwi se conplies wth 310 CVMR 36.00 and
permt conditions. An interimpermt shall be valid until the
Department approves or denies the applicant's request for a
permt, but in no case shall it be valid for nore than one
year from the date of issuance. Interim permts may be
renewed by the Departnent if a permt application has not been
either approved or denied at the tinme of expiration of an
initial interimpermt.

(7) No application for renewal of a permt shall be deened
filed unless it is acconpanied by the applicable fee.

(8) If the Departnent determnes that an application for
permt renewal is not filed according to 310 CVR 34.00, it may
take any of the actions in 310 CVR 36.21(4).

Permt Amendnents
(1) A permt holder, who seeks to nodify a permt during the
termof the permt, to decrease permt volune, change |ocation

of a withdrawal point, add a w thdrawal point, change a permt
condi tion, change | ocation of discharge point(s), or otherw se
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amend a permtted wthdrawal shall submt a request to amend

the permt to the Departnent on a form provided by the
Depart nent .

(2) Any request for amendnent by a permt holder to increase
a wthdrawal shall be requested in a permt application as
described in 310 CVR 36.00, and shall include at a m ni num
(a) a denonstration that any proposed volunme increase is
needed;
(b) a denonstration that permt conditions have been net;
(c) a request to anmend any other permt provisions or
conditions and the reasons for such request;
(d) a denonstration that the factors originally considered

by the Departnment will not be substantially affected by the
amendnment .
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conti nued

(3) Each request for a permt anendnent shall be acconpani ed
by the applicable fee established by 310 CVR 4. 00.

Transfer of a Permt

(1) No permt shall be transferred unless and until the
permt holder has filed an application for transfer with the
Departnent and the Departnent has authorized the transfer in
writing.

(2) An application for transfer for all or part of the
w t hdrawal volunme authorized by a permt shall be filed by
the permt holder at |east 30 days in advance of the proposed
transfer date.

(3) Any transfer of a permt that does not require a change
in the provisions or conditions of the permt shall be
approved by the Departnent, unless the Departnent determ nes
in witing that the safe yield of the water source is in
danger of being exceeded or that the transfer would otherw se
be contrary to the intent or purpose of MGL. c. 21G

(4) A request for transfer of a permt that requires
amendnent of permt volume or of any permt provision or
condition, wll be deened to be a request for perm t
amendnent by the Departnent.

(5) Each application for a transfer of a permt shal
include a witten agreenent between the permt holder and the
proposed transferee in which the transferee agrees to accept
the provisions and conditions of the permt and which states a
specific date for transfer of permt responsibility between
t hem

(6) Each application for transfer of a permt shall be
acconpani ed by the applicable transfer fee.

Fee Schedul e

Permts issued pursuant to 310 CVMR 36.00 to persons, as
defined in 310 CVR 4.00, are subject to the provisions of
310 CVR 4.00 et seq concerning fees and schedules for tinely
action, as set forth in 310 CWR 4. 00.

Nonconsunptive Use Statenents

(1) Any volunme of water w thdrawn for a nonconsunptive use
shall not be counted in the volune of water wthdrawn for
purposes of calculating whether a wthdrawal exceeds the
t hreshol d vol une.

(2) Any person claimng a nonconsunptive use for all or part
of a permtted withdrawal shall file a nonconsunptive use
notification statenent according to guidelines established by
t he Departnment on or before the date that 310 CVR 36. 00 becone
effective for the water source from which the water is
wi t hdr awn.

(3) Any person asserting that the use of a volune of water
IS nonconsunptive nust denonstrate to the satisfaction of the
Departnent, that the volunme of water neets the definition of
nonconsunptive wuse in 310 CVMR 36.00, and that no other
existing registered or permtted withdrawers are substantially
af f ect ed.
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(4) No volune of water wthdrawn for nonconsunptive use
shall be permtted by the Departnment unless the Departnent
determnes that such a permt is required to protect other
regi stered or existing permtted wthdrawals.
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Recognition of Normal Variation for Existing Wthdrawal s

(1) At the tinme when initial permt applications are due to
be filed for a water source, any person who has an accepted
registration statenent for an existing wthdrawal nay request
that the registration statenment be anended to include an
anount of water which the Departnent determnes to be within
the normal variation of the average volune w thdrawn between
January 1, 1981 and Decenber 31, 1985. Followi ng the date
that all permt applications in the water source are required
to be conplete, the Departnent shall anmend the registration
statenent to recognize the normal variation as an existing
wi t hdrawal , except that the Departnment shall not recognize as
an existing wthdrawal :
(a) any volunme in excess of one standard deviation of the
average existing withdrawal volunme for which a registration
statenent was accepted by the Departnent;
(b) any vol une which together with volunes to be permtted
in the initial round of permtting exceeds 50% of the
adj usted safe yield of the water source; adjusted safe yield
being the volune in a water source available for permtting.

(2) Were all normal variations of registered wthdrawals
requested in a water source cannot be recognized because of
the preclusion established in 310 CVR 36.39(1), the Depart nent
shall not recognize any volunme in excess of the average
exi sting withdrawal volume for which a registration statenent
has been accepted by the Departnent.

(3) Not wi t hst andi ng 310 GWR 36.39(1) and (2), for
registrants who wthdraw surface water from nore than one
wat er source, normal variation may be, at the discretion of
the Departnent, a volunme not to exceed 2.5 tines the standard
deviation of the average existing wthdrawal volume for each
wat er source for which a registration statenent was accepted
by the Departnent, provided that no recognition of such nornal
variation shall authorize withdrawals in any year of a vol une
whi ch exceeds the sum of the existing wthdrawal volunes from
all of the registrant's water sources for which registration
statenents were accepted by the Departnent. For the purpose
of 310 CVR 36.39, standard deviation of the average existing
wi t hdrawal volunme is defined as the unbiased estinmate derived
from the sanple of five annual volunmes of the registered
W t hdr awal .

Appeal s

(1) Any person, who is aggrieved by a decision of the
Department with respect to any permt application, or an
addition to an existing wthdrawal nay request an adjudicatory
hearing before the Departnment, under the provisions of MG L.
c. 30A Each request for a hearing nust be sent by certified
mai | or hand delivered, and received by the Departnent wthin
21 days of the date of receipt of the decision being appeal ed.
At the sanme tine that the appeal is sent or hand delivered to
the Departnent, a copy of the appeal nust be sent by certified
mai | or hand delivered to the |ocal water resources managenent
official in the city or towmn where the withdrawal point is
| ocat ed.

(2) Any person who appeal s a decision of the Departnent, who
is neither the applicant nor the registrant authorized to nake

or continue a wiwthdrawal, is required to notify the registrant
or permt applicant of the appeal by certified mail or by hand
within five days of filing the appeal. For the purpose of

310 CVR 36.00, an aggrieved person is any person who nmay
becone a party to or who may intervene in the proceeding in
accordance wth 310 CWR 1. 00.
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(3) Each request for a hearing under 310 CVR 36.40 shall
state clearly, concisely and in what manner the person, in
whose nanme the request is nade, is aggrieved and the renedy
that is being sought.

(4) In every proceeding the burden shall be on the applicant
for, or the holder of a permt, to denonstrate conpliance with
310 CVR 36.00 including the provisions of 310 CVR 36. 40.

(5) Any person aggrieved by a final decision of the
Comm ssioner may seek judicial review of that decision in
Superior Court, in accordance wwth MG L. c. 30A

Si gnat ur es

(1) Al statenments, permt applications and requests filed
under 310 CWVR 36.00 shall be signed as foll ows:
(a) For a corporation, by a responsible corporate officer.
For the purpose of 310 CVMR 36.41, a responsible corporate
of fi cer neans:
1. A president, secretary, treasurer, or vice-president
of the corporation in charge of a principal business
function, or any other person who perforns simlar policy
or decision making functions for the corporation; or
2. The manager of a manufacturing, production, or
operating facility, if authority to sign docunents has
been assigned or delegated to the manager in accordance
Wi th corporate procedures;
(b) For a partnership or sole proprietorship, by a genera
partner or the proprietor, respectively; or
(c) For a nunicipality, State, Federal, or other public
agency: by either a principal executive officer or a
ranki ng el ected official. For purposes of 310 CWMR 36.41, a
princi pal executive officer or a Federal agency i ncl udes:
1. The chi ef executive officer of the agency; or
2. A senior executive officer having responsibility for
the overall operations of a principal geographic unit of
the agency (e.g., Regional Adm nistrator of EPA).

(2) Al'l reports required and other information requested by

the Departnent shall be signed by a person described in
310 CVR 36.41(1), or by a duly authorized representative of
t hat person. A person is a duly authorized representative
only if:

(a) The authorization is mde in witing by a person
described in 310 CVR 36.41(1);

(b) The authorization specifies either an individual or a
position having responsibility for the overall operation of
the regulated facility or activity, such as the position of
pl ant manager, superintendent, or position of equivalent
responsi bility; and

(c) The witten authorization is submtted to the
Depart nent .

(3) Any person signing a docunent under 310 CVMR 36.41(1) or
(2) shall include the follow ng certification

"I certify under penalty of law that this docunent and al
attachnments were prepared under ny direction or supervision in
accordance with a system designed to assure that qualified
personnel properly gathered and evaluated the information
subm tted. Based on ny inquiry of the person or persons who
manage the system or those persons directly responsible for
gathering the information, the information submtted is, to
the best of ny know edge and belief, true, accurate, and
conplete.”

Ri ght of Entry
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Agents and enployees of the Departnment may neke such
i nspections of property, facilities or operations owned or
controlled by persons subject to 310 CVR 36.00 as the
Department nmay determne are necessary to carry out its
responsibilities under MGL. c. 21G Any person subject to
310 CVR 36.00 shall allow such agent or enployee free and
unrestricted access at reasonable tinmes to examne any
property, facility, operation, equipnent or activity involving
the wthdrawal of water. Such agents or enployee(s) nmay,
i nspect, conduct tests, and review books, papers and records
pertinent to any matter determned by the Departnment to be
relevant to the admnistration or enforcenent of 310 CWVR
36. 00.

Enf or cenent

The Departnent may issue such orders as it deens necessary
to aid in the enforcenment of 310 CVMR 36. 00. Such orders my
require any person subject to 310 CMR 36.00 to cease any
activity which is in violation of MG L. c. 21G or of 310 CWR
36.00, or to carry out activities necessary to bring such
person into conpliance.

Severability

If any provision of 310 CVR 36.00 or their application is
held invalid, such invalidity shall not af f ect ot ber
provi sions or applications of 310 CVR 36.00 which can be given
effect without the invalid provision or application, and the
provi sions of 310 CVR 36.00 are declared to be severable.

REGULATORY AUTHORI TY
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